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DIGEST 

1. 
sealed bid procurement was reasonable, where protester 
proposed using a new technology previously employed only on 
smaller scale projects, the protester lacked data necessary 
to establish the technology's ability to comply with the 
government's time constraints and production requirements, 
and changes needed to make proposal competitive would have 
constituted a major revision to the original proposal. 

Rejection of proposal under the first step of a two-step 

2. Agency properly sought data concerning operational 
experience with proposed new technology, under the first 
step of a two-step sealed bid procurement, in order to 
determine the technology's acceptability. 

3 .  Unfair or prejudicial motives will not be attributed to 
agency contracting personnel on the basis of inference or 
supposition. 

4 .  Discussions were meaningful where agency's clarifying 
questions accurately communicated the concerns of the evalu- 
ation board and led the protester to the areas of its pro- 
posal in need of amplification. 

DBCISION 

Chemical Waste Management, Inc. (CWM),  protests the Depart- 
ment of the Army's rejection of its technical proposal under 
request for technical proposals (RFTP) No. DACW41-88-B-0092, 
issued by the United States Army Corps of Engineers for an 
environmental cleanup construction project . The RFTP begins 
the first step of a two-step sealed bidding procurement for 



t h e  c l e a n u p  of t h e  B r i d g e p o r t  R e n t a l  and O i l  S e r v i c e s  (BROS) 
Super fund  s i t e  i n  Logan Township,  N e w  J e r s e y . l /  - 
CWM p ro tes t s  t h a t  t h e  Army d i d  n o t  e v a l u a t e  t h e  p r o p o s a l  i n  
a c c o r d a n c e  w i t h  t h e  f a c t o r s  s p e c i f i e d  i n  t h e  RFTP. S p e c i f i -  
c a l l y ,  CWM c o n t e n d s  t h a t  ( 1 )  an u n s t a t e d  e v a l u a t i o n  
c r i t e r i o n  was used t o  e x c l u d e  t h e  p r o t e s t e r  from t h e  
c o m p e t i t i o n ;  ( 2 )  t h e  Army f a i l e d  t o  p r o p e r l y  a p p l y  t h e  
s t a t e d  e v a l u a t i o n  c r i t e r i a ;  ( 3 )  t h e  e v a l u a t i o n  was improp- 
e r l y  f o c u s e d  o n  a s i n g l e  a s p e c t  o f  i ts  p r o p o s a l ;  ( 4 )  i t s  
t e c h n i c a l  p r o p o s a l  was i n a p p r o p r i a t e l y  e v a l u a t e d  under  
r e s p o n s i b i l i t y  c r i t e r i a  t h a t  s h o u l d  o n l y  be a p p l i e d  d u r i n g  
t h e  second s t e p  o f  t h e  p rocuremen t ;  ( 5 )  t h e  Army was b i a s e d  
a g a i n s t  t h e  u s e  o f  C W M ' s  p roposed  t e c h n i c a l  a p p r o a c h ;  and 
( 6 )  t h e  q u e s t i o n s  a s k e d  d u r i n g  d i s c u s s i o n s  d i d  n o t  reason- 
a b l y  n o t i f y  t h e  p r o t e s t e r  of t h e  a g e n c y ' s  c o n c e r n s .  

W e  deny t h e  p r o t e s t .  

The Army i s s u e d  t h e  RFTP f o r  c o n s t r u c t i o n  o f  f a c i l i t i e s  
n e c e s s a r y  t o  d i s p o s e  o f  PCB-contaminated d e b r i s ,  s e d i m e n t ,  
s o i l ,  water,  and o i l y  waste ( c o l l e c t i v e l y  r e f e r r e d  t o  as 
waste f e e d )  from a n  a p p r o x i m a t e l y  2 2  acre  s i t e ,  w h i c h  i n -  
c l u d e s  a 15 ac re  lagoon.2 /  The RFTP c a l l e d  f o r  d e s t r u c t i o n  
o f  t h e  waste f e e d  a t  a tFermal d e s t r u c t i o n  f a c i l i t y  (TDF). 
O f f e r o r s  had t h e  o p t i o n  o f  p r o p o s i n g :  ( 1 )  t h e  c o n s t r u c t i o n  
of a n  on-site TDF; ( 2 )  a p r o c e d u r e  f o r  g a t h e r i n g  and t h e n  
h a u l i n g  t h e  waste f e e d  t o  an  o f f - s i t e  TDF; o r  ( 3 )  b o t h  

1 /  Two-step s e a l e d  b i d d i n g  is a h y b r i d  method of  
procurement t h a t  combines  t h e  b e n e f i t s  of  s e a l e d  b i d s  w i t h  
t h e  f l e x i b i l i t y  o f  n e g o t i a t i o n s .  Step one is s i m i l a r  t o  a 
n e g o t i a t e d  p rocuremen t  i n  t h a t  t h e  agency requests  t e c h n i c a l  
p r o p o s a l s ,  w i t h o u t  p r i c e s ,  and may conduc t  d i s c u s s i o n s .  
S t e p  two c o n s i s t s  o f  a price c o m p e t i t i o n  conduc ted  i n  
a c c o r d a n c e  w i t h  s e a l e d  b i d  p r o c e d u r e s ,  except t h a t  t h e  
c o m p e t i t i o n  i s  l i m i t e d  t o  t h o s e  f i r m s  which s u b m i t t e d  
a c c e p t a b l e  p r o p o s a l s  unde r  s t e p  one .  Federal  A c q u i s i t i o n  
R e g u l a t i o n  ( F A R )  S S  14 .501 e t  se A. R. E. Manuf a c t u r  ing  
Co., I n c . ,  8-224086, O c t .  S d j ' 8 6 - 2  CPD 11 395.  

2/ T h e  s i t e  was used  a s  a waste o i l  s t o r a g e  and r e c o v e r y  
f a c i l i t y  ( t a n k  f a rm)  from 1950 t h r o u g h  t h e  e a r l y  1 9 7 0 ' s .  
Approx ima te ly  7 5  p e r c e n t  o f  t h e  l a g o o n  s u r f a c e  is c o v e r e d  
w i t h  waste f e e d  c o n s i s t i n g  o f  a 6 - i n c h  t h i c k  l a y e r  of PCB- 
c o n t a m i n a t e d  o i l .  
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( 1 )  and ( 2 )  a s  a l t e r n a t i v e s .  CWM chose the t h i r d  approach, 
submitt ing t w o  proposals--an o n - s i t e  TDF proposal, and an 
o f f - s i t e  TDF proposal. The  l a t t e r ,  proposing t r anspor t a t ion  
of the waste feed  from t h e  New Jersey s i t e  t o  a Chicago, 
I l l i n o i s ,  TDF, was r e j e c t e d ,  and is the  subjec t  of t h i s  
p r o t e s t  . 
The RFTP required t h e  submission of two volumes--the f i r s t  
volume addressed t echn ica l  mat ters  while t he  second covered 
ma t t e r s  r e l a t i v e  t o  t h e  o f f e r o r s '  q u a l i f i c a t i o n s  and 
experience.  Separate evaluat ion c r i t e r i a  were provided f o r  
each volume. T h e  eva lua t ion  c r i t e r i a  fo r  the technica l  
volume were: ( 1 )  t e chn ica l  approach, ( 2 )  operat ion p lan ,  
( 3 )  work plans and schedule,  and ( 4 )  o v e r a l l  responsiveness 
t o  t h e  s o l i c i t a t i o n .  I n i t i a l l y ,  t h e s e  c r i t e r i a  were 
weighted i n  descending order ;  however, amendment No. 0 0 0 6  
de le ted  the weighting scheme i n  order  t o  make an o f f e r o r ' s  
a c c e p t a b i l i t y  fo r  t h e  second s t e p  of t h e  procurement 
cont ingent  upon the  submission of an o f f e r  acceptable under 
a l l  the  technica l  eva lua t ion  c r i t e r i a .  The evaluat ion 
c r i t e r i a  fo r  the  second volume were: ( 1 )  pas t  p ro jec t  
experience,  ( 2 )  record of performance, ( 3 )  o rganiza t ion  and 
personnel ,  ( 4 )  corpora te  commitments, ( 5 )  resource u t i l i z a -  
t i o n ,  (6) o v e r a l l  responsiveness t o  t h e  RFTP. 

The RFTP contemplated t h a t  o f f e r o r s  proposing an of f - s i t e  
s o l u t i o n  would ga the r  t he  waste feed and haul it t o  the  off-  
s i t e  TDF; however, CWM's proposal contained an in te rmedia te  
s t e p  w h i c h  u s e d  t h e  patented bas ic  ex t r ac t ion  sludge t r e a t -  
ment (B.E.S .T. )  process--a r e l a t i v e l y  new solvent-based 
technology for p r e t r e a t i n g  the  waste feed3/ on-si te  before 
hauling it of f -s i te  for  i nc ine ra t ion .  Offerors  proposing 
on - s i t e  TDFs had t o  s u b m i t  d e t a i l e d  d e s i g n  r epor t s  
d e s c r i b i n g  a l l  TDF subsystems. T h e  A r m y  did not spec i fy  
s i m i l a r  d a t a  requirements f o r  of f - s i t e  proposals because 
design and cons t ruc t ion  of on-s i te  waste feed subsystems was 
not  required w h e r e  t h e  waste feed would be hauled d i r e c t l y  
t o  an o f f - s i t e  TDF having i ts  own waste feed subsystem. 
However, notwithstanding CWM's proposed use of an o f f - s i t e  
TDF, CWM's on-s i t e  B . E . S . T .  process incorporates  s eve ra l  
waste treatment func t ions  t h a t  would be considered analogous 

3/  B . E . S . T .  emuls i f i e s  o i l y  s l u d g e  waste feed w i t h  t h e  
so lven t  t r ie thylamine  ( T E A )  which breaks t h e  o i l /water  
emulsion. Cent r i fuga t ion  and d i s t i l l a t i o n  techniques a r e  
t h e n  used t o  phys ica l ly  sepa ra t e  t h e  sludge i n t o  i t s  compo- 
nent oil, water, and s o l i d s  f r a c t i o n s .  During t h i s  process  . 
contaminates such a s  P C B s  and metals a r e  concentrated i n  the 
separated f r a c t i o n s  fo r  recyc l ing  o r  d i sposa l .  

- 
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t o  t h e  s u b s y s t e m s  o f  an o n - s i t e  TDF, i n c l u d i n g  s t a g i n g ,  
s t o r a g e ,  p r o c e s s i n g ,  f e e d i n g  and m o n i t o r i n g  of  waste f e e d .  
C W M  r e c o g n i z e d  t h e  need f o r  t e c h n i c a l  d a t a  a d d r e s s i n g  t h e s e  
issues  and p r o v i d e d  w i t h  i t s  p r o p o s a l  d a t a  w h i c h  had been 
g e n e r a t e d  d u r i n g  t h e  1987  t e s t i n g  of a p r o t o t y p e  f u l l - s c a l e  
commercial B.E.S.T. f a c i l i t y  a t  t h e  G e n e r a l  R e f i n i n g ,  I n c .  
( G R I ) ,  Supe r fund  s i t e ,  near  Savannah,  Georg ia .  

T h e  Army reports t h a t  i t  found C W M ' s  o f f - s i t e  TDF 
t e c h n i c a l l y  a c c e p t a b l e ,  b u t  r e j e c t e d  C W M ' s  p r o p o s a l  because 
i t s  GRI d a t a  d i d  n o t  p r o v i d e  enough i n f o r m a t i o n  o n  t h e  
subsys t em a s p e c t s  o f  t h e  B.E.S.T. p r o c e s s .  The  p r i n c i p a l  
c o n c e r n s  were w h e t h e r  t h e  B.E.S.T. p r o c e s s  s u b s y s t e m s  would 
b e  a b l e  t o  accommodate b o t h  t h e  d i f f e r e n c e s  between t h e  G R I  
waste feeds and those e n c o u n t e r e d  a t  t h e  BROS s i t e  (BROS 
waste f e e d s  have a h i g h e r  PCB/so l ids  c o n t e n t ) ,  and t h e  
g r e a t e r  q u a n t i t i e s  o f  waste feeds a t  t h e  BROS s i t e .  Mainte- 
n a n c e  of h i g h  p r o d u c t i o n  r a t e s  required t o  meet p r o j e c t  
s c h e d u l i n g  was a major agency  c o n c e r n  t h r o u g h o u t  t h e  e v a l u -  
a t i o n .  

Dur ing  d i s c u s s i o n s  t h e  agency  s o u g h t  f u r t h e r  i n f o r m a t i o n  on  
t h e  B.E.S.T. process by a s k i n g  CWM t o :  

' I1 4 .  C l a r i f y  o p e r a t i o n a l  e x p e r i e n c e  o ther  t h a n  t h e  
two d a y s  d e s c r i b e d  f o r  .. . [ t h e  G R I  s i t e ]  and 
d i s c u s s  any p r o d u c t i o n  d a t a  and how it r e l a t e s  t o  
t h e  p roposed  p r o d u c t i o n  r a t e .  .'I 

C W M  f a i l e d  t o  f u r n i s h  d a t a  beyond t h e  G R I  d a t a .  On t h i s  
b a s i s ?  t h e  e v a l u a t i o n  boa rd  found t h a t  t he re  was i n s u f f i -  
c i e n t  " o p e r a t i n g  e x p e r i e n c e  a t  commercial sca le  t o  d e v e l o p  
t h e  n e c e s s a r y  d a t a  b a s e  r e l a t i v e  t o  t h e  e f f e c t s  of  equipment  
r e l i a b i l i t y  or s a f e t y . "  C W M  was n o t i f i e d  o f  t h e  r e j e c t i o n  
o f  i ts  o f f - s i t e  proposal by a l e t t e r  w h i c h  s t a t e d ,  i n  p a r t :  

"The E n v i r o n m e n t a l  P r o t e c t i o n  Agency requires  a 
f i e l d  d e m o n s t r a t i o n  o f  new t e c h n o l o g y  b e f o r e  t h a t  
t e c h n o l o g y  is  c o n s i d e r e d  f o r  c l e a n  u p  o f  a Super-  
fund  s i t e .  The  f i e l d  d e m o n s t r a t i o n  is  n e c e s s a r y  
t o  e v a l u a t e  t h e  o p e r a b i l i t y  and r e l i a b i l i t y  o f  t h e  
p r o c e s s  and p r o c e s s  c o n t r o l  mechanisms, t o  e s t a b -  
l i s h  a p r o c e s s  ma te r i a l  b a l a n c e  and t o  document 
t h e  p r o b l e m s  (process, m e c h a n i c a l ,  s a f e t y  and 
e nv i ronm e n t a 1 ) wh i c h a r e  m e  t . 

Not ing  t h a t  t h e  a g e n c y ' s  r e j e c t i o n  l e t t e r  d i d  n o t  s t a t e  a 
r e a s o n  beyond t h e  lack o f  a f i e l d  d e m o n s t r a t i o n  f o r  
r e j e c t i n g  i ts  p r o p o s a l ,  CWM c o n t e n d s  t h a t  t h e  Army 
i m p r o p e r l y  r e j e c t e d  i ts  p r o p o s a l  a f t e r  e v a l u a t i n g  it a g a i n s t  
a new and  u n s t a t e d  e v a l u a t i o n  c r i t e r i o n ,  t h e  f i e l d  
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d e m o n s t r a t i o n  of new t e c h n o l o g y ,  w i t h o u t  p r o v i d i n g  C W M  an 
o p p o r t u n i t y  t o  r e spond .  I n  s u p p o r t  of  i t s  c o n t e n t i o n ,  C W M  
notes  t h a t  t h e  l a n g u a g e  of t h e  r e j e c t i o n  l e t t e r  p a r a l l e l s  
l a n g u a g e  found i n  a con temporaneous  Env i ronmen ta l  Pro tec t ion  
Agency ( E P A )  l e t t e r  t o  t h e  Army. F u r t h e r ,  CWM a r g u e s  t h a t ,  
even i f  f i e l d  d e m o n s t r a t i o n  r e s u l t s  p r o p e r l y  c o u l d  be  
c o n s i d e r e d  i n  t h e  e v a l u a t i o n ,  i t s  G R I  d a t a  were s u f f i c i e n t  
t o  e s t a b l i s h  B.E.S.T. a s  an a c c e p t a b l e  t e c h n o l o u y  fo r  use o n  
t h e  BROS p r o j e c t .  B a s i c a l l y ,  CWM con tends  t h a t  i t s  G R I  d a t a  
e s t a b l i s h e d  t h a t  e x p e r i m e n t a l  l a b o r a t o r y  r e su l t s  c o u l d  b e  
used  t o  p r e d i c t  a c t u a l  f i e l d  resul ts  under  d i f f e r i n g  s i t e  
c o n d i t i o n s  w i t h  a h i g h  l e v e l  of  c o n f i d e n c e .  I n  CWM's  v iew,  
t h i s  makes t h e  p r o d u c t i o n  o f  o the r  o p e r a t i o n a l  d a t a  t o  
e s t a b l i s h  t e c h n i c a l  a c c e p t a b i l i t y  u n n e c e s s a r y .  

T h e  Army a d m i t s  t h a t  t h e  r e j e c t i o n  l e t t e r ' s  a d o p t i o n  of t h e  
f i e l d  d e m o n s t r a t i o n  l a n g u a g e  from t h e  E P A  l e t t e r  was i n  
e r r o r ,  b u t  u r g e s  t h a t  t h e  u n d e r l y i n g  theme of t h e  le t ter--  
t h a t  t h e  p r o p o s a l  w a s  u n a c c e p t a b l e  b e c a u s e  t h e  B.E.S.T.  
p r o c e s s  was n o t  s u f f i c i e n t l y  documented t o  allow an assess- 
m e n t  o f  r e l i a b i l i t y ,  s a f e t y  and o p e r a b i l i t y  of  t h e  p rocess - -  
i s  b o t h  correct and c o n s i s t e n t  w i t h  t h e  e v a l u a t o r s '  comments 
c o n c e r n i n g  C W M ' s  p r o p o s a l .  A s  d i s c u s s e d  be low,  b a s e d  on ou r  
r e v i e w  o f  t h e  E v a l u a t i o n  B o a r d ' s  t e c h n i c a l  e v a l u a t i o n  
w o r k s h e e t s  and n a r r a t i v e s  from b o t h  t h e  i n i t i a l  e v a l u a t i o n  
and  t h e  p o s t - b e s t  and f i n a l  o f f e r  e v a l u a t i o n ,  w e  a g r e e .  

A s  a p r e l i m i n a r y  matter, w e  f i n d  t h a t  t h e  Army d i d  n o t ,  a s  
a l l e g e d ,  a p p l y  an u n s t a t e d  e v a l u a t i o n  c r i t e r i o n  i n  a r r i v i n g  
a t  i ts  d e t e r m i n a t i o n  t o  re jec t  CWM's p r o p o s a l .  R a t h e r ,  t h e  
Army d e c i d e d  t h a t  f i e l d  d e m o n s t r a t i o n  r e s u l t s  of  t h e  
B.E.S.T. p r o c e s s  were n e c e s s a r y  i n  o r d e r  t o  e v a l u a t e  C W M ' s  
p r o p o s a l  u n d e r  t h e  " t e c h n i c a l  approach"  e v a l u a t i o n  
c r i t e r i o n  i n  t h e  RFTP. We b e l i e v e  t h e  Army's approach  was 
r e a s o n a b l e  g i v e n  t h a t  t h e  p r o t e s t e r  p roposed  a r e l a t i v e l y  
new t e c h n o l o g y  f o r  u s e  i n  c a r r y i n g  o u t  t h e  t a s k  of  h a z a r d o u s  
waste d i s p o s a l .  

F u r t h e r ,  i n  our v iew,  t h e  Army r e a s o n a b l y  c o n c l u d e d  t h a t  
C W M ' s  p r o p o s a l  d i d  n o t  meet t h e  minimum technica l  r e q u i r e -  
men t s  of t h e  RFTP, and t h a t  it would have r e q u i r e d  major  
r e v i s i o n s  b e f o r e  it would become a c c e p t a b l e .  O u r  r e v i e w  o f  
a n  a g e n c y ' s  t e c h n i c a l  e v a l u a t i o n  u n d e r  t h e  f i r s t  s t e p  of a 
two-s t ep  sealed b i d  p rocuremen t  is 1 i m i t e d  t o  a s c e r t a i n i n g  
w h e t h e r  t h e  e v a l u a t i o n  is r e a s o n a b l e .  I C S D  Corp. ,  B-222542,  
J u l y  2 3 ,  1986, 86-2 CPD 11 97. Where t e c h n i c a l  s u p p l i e s  o r  
s e r v i c e s  a r e  i n v o l v e d ,  t h e  c o n t r a c t i n g  a g e n c y ' s  t e c h n i c a l  
j udgmen t s  a re  e n t i t l e d  t o  g r e a t  weight .  We w i l l  n o t  
s u b s t i t u t e  our judgment  f o r  t h e  c o n t r a c t i n g  a g e n c y ' s  u n l e s s  
i t s  c o n c l u s i o n s  a r e  shown t o  be a r b i t r a r y  or otherwise 
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u n r e a s o n a b l e .  B o l i d e n  M e t e c h ,  I n c . ,  B-229861.2 e t  a l . ,  
May 9 ,  1 9 8 8 ,  88-1 CPD 11 4 4 6 .  

-- 

Here, t h e  a g e n c y ' s  c o n c e r n s  a b o u t  t h e  B.E.S.T. process 
f o c u s e d  o n  t h ree  f a c t o r s :  t h e  s y s t e m ' s  c a p a b i l i t y  t o  h a n d l e  
( 1 )  a g r e a t e r  vo lume and  ( 2 )  d i f f e r e n t  mix o f  waste f e e d  a t  
t h e  BROS s i t e  t h a n  a t  t h e  G R I  s i t e ;  a n d  ( 3 )  c o n c e r n  a b o u t  
p o t e n t i a l  e n v i r o n m e n t a l  problems w i t h  t h e  u s e  o f  t h e  
s o l v e n t  TEA. C W M  c o n t e n d s  t h a t  t h e  a g e n c y ' s  c o n c e r n s  a r e  
u n w a r r a n t e d ,  a r g u i n g  s p e c i f i c a l l y  t h a t  ( 1  ) t h e  Army 
o v e r e s t i m a t e d  t h e  i n c r e a s e  i n  vo lume  a t  t h e  BROS s i t e ;  
( 2 )  w i t h  r e g a r d  t o  t h e  waste f e e d  m i x ,  t h e  Army e r r o n e o u s l y  
c o n c l u d e d  t h a t  there  is  a s i g n i f i c a n t l y  h i g h e r  c o n c e n t r a t i o n  
o f  P C B s  a t  t h e  BROS s i t e ;  a n d  ( 3 )  t h e  Army ' s  c o n c e r n s  a b o u t  
t h e  u s e  of T E A  a re  u n f o u n d e d .  W h i l e  CWM p r e s e n t s  a s t r o n g  
a r g u m e n t  w i t h  r e g a r d  t o  t h e  c o n c e r n s  a b o u t  t h e  u s e  of TEA,  
t h e  p r o t e s t e r ' s  d i s a g r e e m e n t  o n  t h e  vo lume  and  feed mix 
issues is n o t  s u f f i c i e n t  t o  show t h a t  t h e  a g e n c y ' s  p o s i t i o n  
is u n r e a s o n a b l e ,  p a r t i c u l a r l y  w h e r e ,  a s  here ,  h i g h l y  
t e c h n i c a l  j u d g m e n t s  a re  i n v o l v e d  a n d  t h e  p r o c u r e m e n t  is  f o r  
p o t e n t i a l l y  h a z a r d o u s  s e r v i c e s .  - See B o l i d e n  Metech, I n c . ,  
B-229861.2 e t  a l . ,  supra.  -- 
S i n c e  w e  see no  b a s i s  t o  o b j e c t  t o  t h e  a g e n c y ' s  t e c h n i c a l  
e v a l u a t i o n  of CWM's  proposed a p p r o a c h ,  w e  f i n d  t h a t  t h e  
a g e n c y  acted r e a s o n a b l y  i n  r e j e c t i n g  t h e  p r o p o s a l  on t h e  
b a s i s  t h a t  r e s o l v i n g  t h e  a q e n c v ' s  c o n c e r n s  a b o u t  t h e  
B.E.S.T. s y s t e m s  would  r e q u i r e  a major r e v i s i o n  o f  t h e  
proposal.  S p e c i f i c a l l y ,  i t  is clear  t h a t  CWM is u s i n g  t h e  
B.E.S.T.  process i n  p a r t  t o  r e d u c e  t h e  volume o f  t h e  waste 
p r i o r  t o  i t s  t r a n s p o r t a t i o n  t o  I l l i n o i s ,  a n d  t h a t  i t  i s  a n  
i n t e g r a l  p a r t  of i t s  proposal. CWM e n v i s i o n e d  a f i v e - s t a g e  
p r o j e c t  w h i c h  g a t h e r s  t h e  waste f e e d ,  s t o re s  it f o r  
p r o c e s s i n g ,  a p p l i e s  t h e  B.E.S.T. process t o  r e d u c e  i t s  
v o l u m e ,  h a u l s  t h e  c o n c e n t r a t e d  f e e d  t o  t h e  o f f - s i t e  TDF,  a n d  
d e s t r o y s  t h e  waste f e e d  a t  t h e  TDF. S i n c e  t h e  f i r s t ,  
s e c o n d ,  f o u r t h  a n d  f i f t h  s t a g e s  a r e  acceptable ,  t h e  q u e s t i o n  
is  w h e t h e r  C W M  c o u l d  de le te  t h e  t h i r d  s tage  ( t h e  B.E.S.T. 
process) w i t h o u t  making  a major r e v i s i o n  t o  its p r o p o s a l .  
W e  t h i n k  n o t .  E l i m i n a t i o n  of t h e  B.E.S.T. process would  
r e q u i r e  major r e v i s i o n s  i n  t h e  b a l a n c e  o f  t h e  proposal  w h i c h  
w o u l d  i n c l u d e ,  a t  a minimum, o f f e r i n g  d i f f e r e n t  h i g h e r  
c a p a c i t y  e q u i p m e n t  a n d  f a c i l i t i e s  t o  h a n d l e  t h e  i n c r e a s e s  i n  
v o l u m e  o f  waste f e e d ,  s to rage  r e q u i r e m e n t s ,  l o a d i n g  f a c i l i -  
t i e s ,  b a c k f i l l  r e q u i r e m e n t s ,  s c h e d u l i n g ,  l a y o u t  o f  work 
a rea ,  a n d  h e a l t h  a n d  s a f e t y  c o n s i d e r a t i o n s .  

The protester  a r g u e s  t h a t  it c o u l d  h a v e  p r o v i d e d  " e x t e n s i v e  
a d d i t i o n a l  a n a l y t i c a l  d a t a "  s h o w i n g  t h e  a c c e p t a b i l i t y  o f  t h e  
B.E.S.T. process, t h e r e b y  a v o i d i n g  a n y  major r e v i s i o n  t o  i t s  
p r o p o s a l .  W e  f i n d  t h i s  a r g u m e n t  u n p e r s u a s i v e .  T h e  d a t a  to  
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which C W M  refers  a p p e a r s  t o  be l a b o r a t o r y  d a t a  c o n c e r n i n g  
t h e  e f f e c t i v e n e s s  of t h e  B.E.S.T. p r o c e s s  w h i c h  CWM u r g e s  
c a n  be  used  t o  p r o j e c t  t h e  o p e r a t i o n a l  e f f e c t i v e n e s s  of t h e  
t e c h n o l o g y  under  f i e l d  c o n d i t i o n s .  However, t h i s  i s  not 
w h a t  t h e  Army r e q u i r e d  t o  d e t e r m i n e  t h e  a c c e p t a b i l i t y  o f  t h e  
proposed  t e c h n o l o g y ;  t h e  Army r e q u i r e d  a c t u a l  o p e r a t i o n a l  
d a t a .  O u r  r ev iew of t h e  e v a l u a t i o n  documents  s h o w s  t h e  Army 
t h o u g h t  w e l l  of t h e  chemical / theoret ical  a s p e c t s  of t h e  
B.E.S.T. p r o c e s s ,  b u t  was conce rned  w h e t h e r  t h e  t e c h n o l o g y  
was s u f f i c i e n t l y  proven  t o  b e  mechanically/operationally 
implemented a t  t h e  BROS s i t e  on t h e  p roposed  sca le  w i t h  a 
waste f e e d  d i f f e r e n t  from t h e  waste f e e d  a t  t h e  G R I  s i t e .  

T o  t h e  e x t e n t  t h a t  C W M  c o n t e n d s  t h a t  t h e  Army imprope r ly  
a p p l i e d  t h e  e v a l u a t i o n  c r i t e r i a  i n  d e s c e n d i n g  o r d e r  of 
i m p o r t a n c e  ra ther  t h a n  a s s i g n i n g  them equal w e i g h t s  a s  
r e q u i r e d  by amendment No. 0006 ,  t h e  a rgument  is w i t h o u t  
merit .  C W M I s  c o n t e n t i o n  i s  based  on a s t a t e m e n t  i n  t h e  
c o n t r a c t i n g  o f f i c e r ' s  r e p o r t  ( "The  T e c h n i c a l  volume was t o  
b e  e v a l u a t e d  on t h e  f o l l o w i n g  f a c t o r s ,  i n  d e s c e n d i n g  
o r d e r . . . " ) .  I n  o u r  v iew,  t h e  s t a t e m e n t  i s  ambiguous s i n c e  
i t  is n o t  c l ea r  i f  it c o r r e c t l y  r e f e r s  t o  t h e  i n i t i a l  RFTP, 
w h i c h  c a l l e d  f o r  e v a l u a t i o n  i n  d e s c e n d i n g  o r d e r ,  or  
i n a c c u r a t e l y  r e f e r s  t o  t h e  RFTP f o l l o w i n g  Amendment N o .  
0 0 0 6 ,  which d e l e t e d  t h e  r e q u i r e m e n t  f o r  e v a l u a t i o n  i n  
d e s c e n d i n g  o r d e r .  I n  any e v e n t ,  even  assuming t h a t  C W M ' s  
p r o p o s a l  was e v a l u a t e d  unde r  t h e  pre-amendment N o .  0 0 0 6  
e v a l u a t i o n  scheme,  w e  do  n o t  see how t h i s  c o u l d  have 
p r e j u d i c e d  t h e  p r o t e s t e r  b e c a u s e  amendment No. 0006  a l t e r e d  
t h e  e v a l u a t i o n  t o  e v i d e n c e  an  e q u a l l y  s t r o n g  conce rn  f o r  
each o f  t h e  e v a l u a t i o n  c r i te r ia - - i . e . ,  a n  u n a c c e p t a b l e  
r a t i n g  i n  any  one  c r i t e r i o n  w o u l d b a r  t h e  o f f e r o r  from t h e  
s econd  s t e p  of t h e  p rocuremen t .  T h e r e f o r e ,  s i n c e  C W M ' s  
p r o p o s a l  is  u n a c c e p t a b l e  b e c a u s e  o f  i ts  t e c h n i c a l  a p p r o a c h ,  
i t  would have  been r e j e c t e d  under  e i t h e r  e v a l u a t i o n  scheme. 

T h e  p r o t e s t e r  a l so  c o n t e n d s  t h e  e v a l u a t i o n  i m p r o p e r l y  
f o c u s e d  on one  p r e l i m i n a r y  a s p e c t  o f  i t s  p r o p o s a l  ( t h e  
B.E.S.T. p r o c e s s )  and t h e n  i m p r o p e r l y  compared it t o  TDF 
s t a n d a r d s .  T h i s  a rgument  l acks  meri t  s i n c e  t h e  r e c o r d  shows  
t h a t  t h e  emphas i s  i n  t h e  e v a l u a t i o n  was p r i n c i p a l l y  aimed a t  
t h e  p r o c e s s i n g  c a p a b i l i t i e s  of t h e  waste f e e d  subsys t ems  
common t o  b o t h  t h e  B.E.S.T. and  TDF t e c h n o l o g y ,  and t h a t  a l l  
o f f e r o r s  were required t o  s u b m i t  s u b s t a n t i a l  i n f o r m a t i o n  
c o n c e r n i n g  t h e i r  p roposed  waste f e e d  s u b s y s t e m s .  

CWM f u r t h e r  c o n t e n d s  t h e  Army's i n t e r e s t  i n  CWM's p r i o r  
e x p e r i e n c e  w i t h  t h e  B.E.S.T. t e c h n o l o g y  r e s u l t e d  i n  i t s  
t e c h n i c a l  p r o p o s a l  b e i n g  i n a p p r o p r i a t e l y  e v a l u a t e d  unde r  
r e s p o n s i b i l i t y  c r i t e r i a  t h a t  s h o u l d  o n l y  be a p p l i e d  d u r i n g  
t h e  second  s tep of t h e  p rocuremen t .  W e  d i s a g r e e .  I t  is  
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c l e a r  t h a t  t h e  a g e n c y ' s  c o n c e r n  was n o t  so much w i t h  CWM's 
e x p e r i e n c e  w i t h  t h e  B . E . S . T .  process a s  w i t h  t h e  o p e r a t i o n a l  
h i s t o r y  and  t e c h n i c a l  a c c e p t a b i l i t y  o f  t h e  process i t s e l f ;  
t h e  Army ' s  c o n s i d e r a t i o n  o f  CWM's e x p e r i e n c e  r e l a t e d  n o t  t o  
CWM's r e s p o n s i b i l i t y ,  b u t  t o  w h e t h e r  t h e  f i r m  had 
d e m o n s t r a t e d  t h a t  i t s  p r o p o s e d  process c o u l d  meet t h e  Army ' s  
t e c h n i c a l  r e q u i r e m e n t s .  

T h e  protester  f u r t h e r  c o n t e n d s  t h a t  t h e  Army a c t e d  i n  bad 
f a i t h  a n d  was b i a s e d  a g a i n s t  t h e  B.E.S .T.  process. 
I t  is w e l l - e s t a b l i s h e d  t h a t  our O f f i c e  w i l l  n o t  a t t r i b u t e  
u n f a i r  o r  p r e j u d i c i a l  m o t i v e s  t o  a g e n c y  p e r s o n n e l  on  t h e  
bas i s  of i n f e r e n c e  or s u p p o s i t i o n ,  A & A R e a l t y ,  I n c . ,  
B-222139 ,  J u n e  2 0 ,  1 9 8 6 ,  86-1 CPD 11 5 7 5 .  M o r e o v e r ,  a c h a r g e  
of b i a s  m u s t  b e  s u p p o r t e d  w i t h  " h a r d  f a c t s . "  A.R .E .  - -  
M a n u f a c t u r i n g  Co., I n c . ,  B - 2 2 4 0 8 6 . 4 ,  A p r .  1 5 ,  1 9 8 7 ,  87-1 C P D  
11 4 1 0 .  Here, w h i l e  t h e  protester  c i t e s  n u m e r o u s  e x a m P l e s  i n  
suppor t  o f  i ts a l l e g a t i o n ,  n o n e  o f  them i n  o u r  v i e w  
d e m o n s t r a t e s  b i a s  on  t h e  A r m y ' s  p a r t .  

* 

For e x a m p l e ,  CWM c i t e s  a n  A p r i l  2 0 ,  1 9 8 8 ,  h a n d w r i t t e n  n o t e  
w h i c h  i n d i c a t e s  t h a t  E P A  p e r s o n n e l  had t e c h n i c a l  c o n c e r n s  
r e g a r d i n g  t h e  s o l v e n t  u s e d  i n  e x t r a c t i o n  processes s u c h  a s  
t h e  o n e  p r o p o s e d  by  CWM. However ,  c o n t r a r y  t o  t h e  protest-  
e r ' s  a s s e r t i o n ,  t h e  n o t e  shows t h a t  t h e  Army was o p e n  t o  
w o r k i n g  w i t h  t h e  e x t r a c t i o n  process approach and  e x p r e s s e d  
t h e  v i e w  t h a t  t h e  c o n c e r n s  "could p r o b a b l y  be t a k e n  care o f  
t e c h n i c a l l y  and  t e s t e d  t o  a s s u r e  t h a t  r e s i d u e  met a l l  
r e q u i r e m e n t s . "  S i m i l a r l y ,  CWM argues  t h a t  t h e  o t h e r  
o f f e r o r s  were n o t  r e q u i r e d  t o  p r o v i d e  t h e  k i n d  o f  d a t a  t h a t  
it was r e q u i r e d  t o  provide.  T h i s  a r g u m e n t  is w i t h o u t  merit 
s i n c e  a l l  o t h e r  o f f e r o r s  p r o p o s e d  t h e  u s e  o f  a n  e s t a b l i s h e d  
t e c h n o l o g y  ( T D F s )  a n d  f u r n i s h e d  c o n s i d e r a b l e ,  a l b e i t  
d i f f e r e n t ,  t e c h n i c a l  d a t a  i n  t h e  c o u r s e  o f  c o m p l y i n g  w i t h  
t h e  RFTP's  s p e c i f i c a t i o n s  and  d e s i g n  report r e q u i r e m e n t s ;  
o n l y  CWM proposed a new, u n f a m i l i a r  t e c h n o l o g y .  W e  t h i n k  i t  
r e a s o n a b l e  t h a t  a g e n c y  e v a l u a t o r s  would  c l o s e l y  s c r u t i n i z e  a 
proposal o f f e r i n g  a new a p p r o a c h  t o  h a z a r d o u s  waste 
d i s p o s a l .  A c c o r d i n g l y ,  w e  see n o  s u p p o r t  i n  t h e  r e c o r d  f o r  
CWM's c o n t e n t i o n  t h a t  t h e  Army was b i a s e d  a g a i n s t  i t s  
a p p r o a c h .  

T h e  p ro tes te r  a lso c o n t e n d s  t h a t  t h e  A r m y ' s  d i s c u s s i o n  
q u e s t i o n s  d i d  n o t  r e a s o n a b l y  n o t i f y  it o f  t h e  a g e n c y ' s  
c o n c e r n s .  CWM u r g e s  t h a t  q u e s t i o n  1 4 ,  a s k i n g  f o r  "opera- 
t i o n a l  e x p e r i e n c e "  a n d  " p r o d u c t i o n  d a t a , "  was v e r y  s p e c i f i c  
a n d  received a s p e c i f i c  a n s w e r  u s i n g  d a t a  o n l y  f rom t h e  G R I  
s i t e .  CWM a r g u e s  t h a t  had  t h e  q u e s t i o n  b e e n  more g e n e r a l ,  
s u c h  as a s k i n g  f o r  " a n a l y t i c a l  d a t a "  o r  " o t h e r  d a t a , "  it 
w o u l d  h a v e  " p r o v i d e d  e x t e n s i v e  a d d i t i o n a l  a n a l y t i c a l  d a t a  
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concerning t h e  B.*E.S.T. process.1c T h i s  argument is without 
mer i t .  

Under FAR S 1 4 . 5 0 3 - 1 ( f ) ( l ) ,  when a cont rac t ing  o f f i c e r  
decides  t o  request  add i t iona l  information under s t e p  one of 
a two-step procurement from an o f f e r o r  whose proposal may b e  
made acceptable ,  the cont rac t ing  o f f i c e r  i s  t o  iden t i fy  t h e  
na tu re  of t he  d e f i c i e n c i e s  i n  the proposal o r  the add i t iona l  
information required.  Here, the  quest ion posed t o  C W M  
s p e c i f i c a l l y  requested opera t iona l  experience o ther  than the 
GRI experience previously f u r n i s h e d ,  a s  well a s  production 
d a t a  and an explanat ion of how the opera t iona l  experience 
and production da ta  r e l a t e d  t o  CWM's  proposed production 
r a t e .  T h u s ,  i n  our view i t  i s  c l e a r  t h a t  t h e  A r m y ' s  
concerns w i t h  t h e  B.E.S.T. technology were adequately 
communicated t o  the  p r o t e s t e r ,  and it  was on not ice  of those 
a reas  of its proposal requi r ing  ampl i f ica t ion .  

The p r o t e s t  i s  denied. 

James F.  Hinchman 
General Counsel 
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